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Seventh Edition 

CHAPTER 31 

“Payment Against Documents” 

MAKING THE SWAP 

The essence of the sales contract is that the buyer is to get the goods and the seller is to be 
paid for them. It’s a swap. If the goods are the sort which can be handled by the buyer and 
seller themselves, or by their employees, and if it is possible for the two sides to meet face-
to-face, there’s really not much of a trick to setting up the exchange. If the contract does 
not call for either party to extend credit to the other, then all that happens is that the two 
actually do meet someplace (it can be the seller’s place of business, the buyer’s, or some 
other mutually acceptable spot) and make the trade. The buyer gets the goods and the seller 
gets the payment. 

Performance of the contract is not that much more complicated if credit is involved. 
If it has been agreed that the buyer is to extend credit to the seller, that is, to prepay for the 
goods, the buyer will make payment and once its check has cleared the seller feels free to 
tender directly to the buyer. If, on the other hand, it is the seller that has contracted to sell 
on credit, it tenders at the time and place called for in the agreement and then expects (and 
in the vast majority of cases receives simply as a matter of course) payment when payment 
is due. 

There can, of course, be problems of performance even under these most simple of 
scenarios. We’ve already dealt with the possible problems and the Code’s methods for 
sorting them out in plenty of detail, primarily in Chapters 16 to 22. In this chapter we focus 
on a method devised within the commercial community for performance of the sales 
contract when the parties are separated by some distance, the goods are to be delivered by 
a commercial carrier, and furthermore neither buyer nor seller is of the mind to extend 
credit to the other. The seller doesn’t want the buyer to get its hands on the goods or any 
kind of control over them unless and until it has handed over a sufficiently certain form of 
payment for them. The buyer is unwilling or unable to make payment without firm 
assurance that it will without question get the goods. Neither party wants to let go of what 
it has of value without getting something of real value in exchange. No one is buying (or 
selling) the right to bring a lawsuit. It all could lead to a stalemate of enormous proportions 
were it not for that most ingenious solution: the routine known as payment against 
documents. 

Notice that if one of the two parties is willing to extend credit to the other, nothing 
as fancy as payment against documents is necessary even if the goods have to be sent a 
distance. If the buyer is willing to prepay for the goods, for example, and contracts to do 
so, then there is no great problem. We already have the necessary mechanism in place with 
the theory and practice of documents of title which we considered in the preceding chapter. 
The buyer sends the seller a check in payment. When the check clears, the seller feels free 
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to send the goods on their way to the buyer under a bill of lading. It may either be a straight 
bill with consignment made directly to the buyer or a negotiable order bill of lading, in 
which case the seller indorses the bill over to the buyer before sending it off. In either case, 
the buyer should have no trouble getting possession of the goods when they arrive at their 
destination. If, on the other hand, the seller is willing to extend credit (and many sellers do 
extend credit to major buyers or regular customers without anyone’s questioning their 
business sense), the timing is reversed. The seller ships the goods under a bill that allows 
the buyer to take possession. The buyer makes payment by the prescribed means and in the 
time called for. That is that. 

The distinct problem with which we now deal comes up because in many situations 
the parties are separated by considerable distance and cannot easily themselves get together 
to make a simultaneous swap of the goods and the payment. At the same time, neither is 
willing to extend credit to the other. One possible way around this dilemma presents itself 
if the seller has a trusted agent operating in the buyer’s vicinity. The seller can ship the 
goods under a bill of lading made out in some way to give this agent control over the goods, 
such as an order bill made out to the agent’s order. As the goods make their way by carrier 
to the buyer’s city, the bill is also on its way, having been sent by the seller to its agent. 
The agent is instructed to negotiate the bill over to the buyer only upon the agent’s receipt 
of the price in cash. This agent and the buyer can now arrange for a simultaneous exchange 
of the bill for cash or its equivalent. The agent then delivers the payment to his or her 
principal, the seller. The buyer has a good bill of lading, now negotiated over to its order, 
which will allow it to pick up the goods from the carrier when they arrive in its city. The 
seller is protected by the trustworthiness of its agent and that agent’s ability to follow 
instructions carefully. The buyer is protected by the fact that it is being asked to surrender 
cash only in exchange for a negotiable bill of lading on which it can rely. It has probably 
already occurred to you that the story just related is in essence what was going on in 
Example 4 in the previous chapter, where Stan the seller was counting on Sy his trusted 
agent in Birmingham, Alabama. The fact that Sy had so many problems as the 
hypotheticals played out shouldn’t be taken as evidence that the seller’s use of its own 
agent in this fashion is not in the vast majority of cases a perfectly workable approach. 

In a similar fashion, of course, the parties could work a simultaneous exchange of 
the necessary bill of lading for payment through the buyer’s trusted agent, authorized and 
able to dispense cash or its equivalent, working in the seller’s city. Often enough, however, 
neither party has an agent in the other’s locality. The solution, as we will see in this chapter, 
is devilishly clever. One party, typically the seller, will in effect use a bank in the buyer’s 
city as its agent to handle the documents and make the all-important simultaneous 
exchange. Before we get to see exactly how this is done, however, we need to add one 
more piece to the puzzle, and so we introduce the documentary draft. 

THE DOCUMENTARY DRAFT 

A draft is a piece of paper, but it is not just any old piece of paper. It is a negotiable 
instrument under Article 3 of the U.C.C. You may have or will at some time in the future 
study negotiable instruments under Article 3 and the bank collection mechanism of Article 
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4 in all their mesmerizing detail. For our purposes, we’ll need only the brief version and 
only those aspects of the Code relating to documentary drafts. When you study §§ 3-103 
and 3-104 in detail, you’ll come away with the following understanding: The draft is by its 
nature a very simple piece of paper. It must state an unconditional order to pay a fixed 
amount of money, the order being made by a party designated the drawer to a party called 
the drawee. The draft will state that the money is payable by the drawee on demand or at a 
definite time and finally that it is payable “to bearer” or “to the order of” some named 
individual. Those words of negotiability, bearer and order language, will work their same 
magic when a draft is concerned as we had a chance to see in connection with negotiable 
documents of title. They make apparent from the face of the piece of paper that the draft is 
negotiable, and allow us to know the rules by which the draft can be negotiated from one 
person to another. Those rules are fundamentally the same as those we’ve already seen in 
the last chapter with respect to the appropriate procedure for negotiating a negotiable 
document of title. 
 

Finally, if a draft is negotiable and if it gets into the hands of a certain type of party, 
someone who qualifies to be called a holder in due course, that party holds it free from 
many of the defenses (and in particular the standard contract defenses of nondelivery, 
failure of consideration, and the like) that make savvy commercial customers so unwilling 
to take mere non-negotiable instruments and the assignment of contract rights as worth 
anything more than the paper they are written on. Who qualifies as a holder in due course 
under Article 3 is set forth in § 3-302. The idea, if not every detail, is essentially the same 
as the special status given under the law of documents of title to the not very elegantly 
tagged ‘‘holder to which a negotiable document of title has been duly negotiated’’ 
encountered in § 7-502. Major commercial players with money to spend or money to lend 
will be willing in the right circumstances to part with funds in exchange for negotiable 
instruments, including the negotiable draft, where any other piece of paper just wouldn’t 
do no matter how many signatures, seals, and acknowledgments it brandished. 

So the draft is very important to the whole scheme of things. And yet it has to say 
very little. A sample of what a form of draft might look like before it is filled in is found in 
Figure 1 below. In the story we are soon to encounter, we’ll have the seller fill out just such 
a form. One more point before that story can begin: The type of draft with which we are 
concerned in this situation is what is called a documentary draft. See § 4-104(a)(6). It is 
not the form of the draft itself which gives it this distinction, but rather the role it plays and 
the company it keeps. It is a draft that travels along with a set of documents and is to be 
paid or accepted (as we will use that word) by the drawee in exchange for the drawee’s 
getting those documents. You’ll see how this works in the section to follow. For the 
moment, also note that we have all of a sudden jumped into Article 4. This article is the 
part of the Code that deals with banks and how money, checks, drafts, and other papers all 
move around the country in what is referred to as customary banking channels. In 
particular, as we proceed we’ll need to consult § 4-501 and the sections following on the 
Collection of Documentary Drafts. For that matter, a full understanding of the law behind 
payment against documents involves more than just dabbling in Articles 2, 3, and 7 as well. 
(The Article 7 stuff we basically took care of in the previous chapter, which I have to 
assume you went over carefully.) Article 9 can get involved too, but not in ways we’ll see 
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here. We have to draw the line somewhere. The story we are about to set forth has enough 
going on as it is. 

 

Figure 1 

 

THE BASIC STORY OF A SALE MADE “PAYMENT AGAINST DOCUMENTS” 

In this section, I want to lay out the basic scheme, the story of a typical contract of sale that 
calls for payment against documents. We’ll assume each step of the way that things go just 
as they should. Later, as no doubt you were expecting, I’ll have a few questions for you 
involving situations where something starts to go wrong (or at least arguably so). For the 
time being, however, we’ll ignore the potential for conflict (even if we are students of the 
law) and assume at least initially that things run smoothly. The story that follows (which 
you must appreciate is not of my devising but only a retelling of what has gone on in the 
world of commerce for some time now and which we can expect to continue into the 
foreseeable future as long as deals have to be dealt with) is to be told in eight episodes. As 
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we move through these episodes you may want to refer back to Figure 2 below, which 
covers it all. Granted, you might not believe it now, but then you haven’t heard the story. 

 

Figure 2 

Episode One: Seller and Buyer Make the Contract of Sale 

The whole thing starts, of course, when a seller and a buyer enter into a contract for 
the sale of some particular goods. As part of their agreement they will necessarily specify—
or leave to trade usage, course of dealing, or incorporation through one of Article 2’s gap-
filling provisions—when and how payment is to be made by the buyer. Under Article 2 
there is no prescribed language that the parties must use to set up this payment-against-
documents pattern for payment and delivery. One convention is for the agreement actually 
to invoke the words “payment against documents” followed by any other details necessary 
to fully specify the responsibilities of each party. In the story we’ll follow here, the parties 
may have used instead the words “sight draft against bill of lading,” the import of which 
you’ll appreciate when you see what is in store. In any event, the important point is that 
the legal contract calls for this mechanism to be used because the parties themselves agreed 
to it in language that is sufficiently clear to them and to others in the trade. Note also that 
if the price term agreed to by the parties is quoted with one of the delivery terms F.O.B. 
vessel, F.A.S., C.I.F., or C. & F., then it is assumed unless otherwise agreed that the 
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contract calls for payment against documents. See § 2-319(4), Comment 4 to that section, 
and § 2-320(4) and its Comment 12. The other delivery terms, such as F.O.B., do not suffice 
to specify a contract for payment against documents. So there you have it. Episode One is 
complete. The parties have contracted to go down this particular road. 

Episode Two: Seller’s Delivery to Carrier and Receipt of Bill 

Performance is now under way. Some employee of the seller takes the goods to the 
place of business of a carrier. In our case we’ll assume it’s a railroad operating out of 
seller’s city, Sellersburg, U.S.A. On behalf of the seller this employee will “put the goods 
in the possession of such a carrier and make such a contract for their transportation as may 
be reasonable having regard to the nature of the goods and other circumstances.” This 
comes from criterion (a) of § 2-504 on shipment by seller, with which you are no doubt 
familiar. You also know that in subsection (b) of that section, the seller is told to obtain “in 
due form any document necessary to enable the buyer to obtain possession of the goods or 
otherwise required by the agreement or by usage of trade.” In this situation, what is required 
by the agreement is seller’s obtaining a negotiable bill of lading covering the goods, which 
is by custom most often made out to the order of the seller. Why would the bill be made 
out like this? Again, you’ll have to wait until the story unfolds to see why this works in the 
situation, and wait until the examples and explanations to see what difficulties might arise 
if the bill were made out any other way. For the moment, assume that that’s how the bill is 
made out. 

We might also ask the question exactly what form the bill of lading has to take. Is 
it enough that it describes the goods as “one carton said to contain 3,000 widgets” or must 
it state flat out that the carrier is taking responsibility for the shipment’s containing “3,000 
widgets in working order”? The answer is that the bill must be as the parties, the buyer and 
seller, have agreed. Sometimes the specification will come from the dickered terms of 
writings that the parties have signed, sometimes it’s to be found in some boilerplate on one 
or the other’s standard form, and sometimes it is all understood because of an applicable 
trade usage. Look over the last part of Comment 7 to § 2-503. See also § 7-509. 

The goods are on their way by rail to buyer’s city, Buyeropolis. The seller’s 
employee returns to seller’s place of business with the bill of lading firmly in hand.  

Episode Three: Seller Creates a Draft on Buyer 

Once the bill is returned to seller’s shop, this employee or someone else takes the 
next step by drawing up a draft on buyer. Recall the sample form we saw above. Now filled 
out for these purposes, it looks like that in Figure 3 below. The drawer is the seller. The 
drawee is the buyer. The seller is ordering the buyer to pay a given amount, the price, “to 
the order of seller.” That makes sense. In its present state, the only party who could collect 
on the draft would be the seller itself. So the buyer is to pay the seller. When is payment to 
be made? In the instant case the draft has been made out as a sight draft. The seller-drawer 
is ordering the buyer-drawee to pay the amount stated as soon as it is presented with the 
draft—as soon as it “sees” the instrument itself. The seller has made out a sight draft 
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because we stipulated that was what was called for in this particular contract. The payment 
term was “sight draft against bill of lading.” (In other situations the parties may have agreed 
that the buyer would have some additional time after having been confronted with the draft 
to come up with the payment. We’ll explore the use of the time draft as a variant on our 
theme in the section following this one.) 

 

Figure 3 

Episode Four: The Seller’s Tender Through “Customary Banking Channels” 

The seller is now ready to tender. Look at § 2-503(5). The seller enters this draft 
and its accompanying documents into “customary banking channels” through one of its 
employees’ taking the whole package of paper to the appropriate office of some bank in its 
city (Sellersburg Bank & Trust). Typically this will be a bank with which the seller has 
already established a working relationship, but in theory any bank with a commercial 
banking department will do. At the bank, the seller’s employee indorses the draft and the 
bill of lading (both of which currently read “to the order of Seller”) by placing his or her 
authorized signature on each. The indorsements may run in a variety of ways, depending 
on exactly how the details of the transaction are to play out, but one common scheme would 
be for the seller to have the bill indorsed in blank (that is, “to Bearer”) and the draft as “Pay 
to Sellersburg Bank & Trust.” Let’s assume that’s what is done here. You may be worried 
that as valuable an item as this negotiable bill of lading has been turned into a bearer 
document. As we saw in the last chapter, it’s risky dealing with a negotiable instrument or 
document in bearer form, for if it gets into the wrong hands there could be trouble. Here, 
however, the document while now in bearer form is in a matter of seconds to enter those 
‘‘customary banking channels.’’ Banks are, we hope, accustomed to holding on to and 
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keeping secure valuable bits of paper. If the bill is lost or misappropriated from this point 
on, the seller should be able to hold one of the banks involved responsible.  

The indorsed bill, the indorsed draft, and whatever other documents may be called 
for by the contract of sale are handed over to the proper person at the bank. In addition, the 
seller’s agent signs and the bank is given a form of instruction, sometimes called a 
collection memo or a collection letter, which specifies just what the bank is supposed to do 
with this packet of papers it has been given. 

Episode Five: The Papers Make Their Way to the Presenting Bank 

The documentary draft and the documents it accompanies having been entered into 
banking channels and the proper instructions having been given to Sellersburg Bank, the 
whole set of papers is now on its way to a bank in Buyeropolis which will carry out the 
next steps in the procedure. See § 4-501. To which bank in that city are they sent? Normally 
the buyer will during the course of negotiations specify which bank should be used, 
typically one with which the buyer has some ongoing business relationship, and explicitly 
or not this will have been made part of the agreement between the parties. The instructions 
given to the people at Sellersburg Bank & Trust will tell them to which bank the papers are 
to be forwarded. If for some reason the buyer has not specified which bank is to be called 
upon to make presentment, the Sellersburg Bank would be justified in forwarding the 
documents to any reputable bank in buyer’s city with the facilities for handling this type of 
business. 

How exactly this packet of papers makes its way from Sellersburg Bank to the 
particular bank in buyer’s city (Buyeropolis Federal) is a matter of some complexity. 
Article 4 deals in no small detail with how banks are to carry out their responsibilities in 
getting all of these things from one place to another in the “customary fashion.” Fortunately 
for us we don’t have to worry about these things. It’s enough to know that the documents 
do arrive in a packet at Buyeropolis Federal along with the instructions on what to do with 
them. In this grand scheme of things, Buyeropolis Federal is referred to as the presenting 
bank (§ 4-105(6)). Just in case you were worried, rest assured that the presenting bank as 
well as the bank that initially takes the draft from the seller, which is termed the depositary 
bank, will get some small remuneration for the services they are rendering here or at least 
will find it worth their while for some reason. If the bank does something like this as a 
courtesy to either the seller or the buyer, it is presumably because that party is a valued 
customer from which they will get their reward one way or another. 
 

So as the goods make their way to a railyard or depot in the buyer’s city via the 
railroad, the important papers are similarly on their way but going through customary 
banking channels and destined to arrive on the desk of someone in the offices of 
Buyeropolis Federal who will know what to do with them. You might wonder how this 
whole system can work if the goods are sent by some particularly speedy means, say for 
instance by air. Even the fairly fast customary banking channels described here may create 
a snag in the system if the goods can be expected to arrive before the papers, and the buyer 
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wants to get its hands on them as soon as possible. For an explanation of a method worked 
out to deal with this problem, see the comment to § 7-305. 

 
The scene of our drama now necessarily shifts to Buyeropolis, where the buyer is 

about to meet the documents. 

Episode Six: Presentment to Buyer and Buyer’s Payment on the Draft 

The draft and its accompanying documents have arrived at Buyeropolis Federal, 
the presenting bank. The bank knows to whom it must present the draft because that party, 
here the buyer, is named as the drawee on the draft. The bank presents the item either by 
sending a written notice to the buyer (see § 4-212(a)) or by making a phone call. (On 
presentment in general, see § 3-501. Since this is a sight draft, we would refer to 
presentment for payment. Presentment for acceptance of a draft is dealt with below. On the 
time that the buyer has to respond to presentment, see § 3-502(c).) A representative of the 
buyer comes down to the bank and inspects the documents to be sure they are what is called 
for in the contract. This representative will then, on behalf of the buyer, either honor or 
dishonor the draft. In the case of a sight draft like we have here, honoring the draft means 
paying it in cash or its equivalent. The seller’s representative may actually bring the proper 
amount of cash to the bank, but more likely the buyer has an account at Buyeropolis Federal 
and can authorize payment from that account. The bank will immediately transfer funds 
out of that account, so that the draft is paid. (The buyer’s not paying on sight would amount 
to a dishonor, but since we’re assuming for the moment that everything is running just fine, 
we won’t worry about that here.) Upon payment, the buyer has the right to all of the 
accompanying documents (§ 4-503). The buyer’s representative goes away from the bank 
with the bill of lading covering the goods, indorsed, you’ll recall, in blank.  

Episode Seven: The Buyer Gets the Goods 

With a negotiable bill of lading covering the goods and indorsed in blank in hand, 
the buyer should have no difficulty getting possession of the goods from the carrier as soon 
as they arrive in Buyeropolis. The bill typically calls for notification of the buyer when the 
goods have arrived, or the buyer can just keep calling the railroad and making a pest of 
itself until it is told the goods are there. The buyer sends some of its workforce over to the 
railroad yard with instructions to surrender the negotiable bill in exchange for getting the 
goods the bill represents. The buyer gets the goods.  

Episode Eight: The Seller Gets Its Payment 

The buyer having paid on the draft, there is now an amount of money equivalent to 
the purchase price in the hands of Buyeropolis Federal. That bank holds this money in 
effect as an agent for the seller that had sent the draft for presentment. Buyeropolis Federal 
is responsible for remitting this amount back along the banking network to the bank which 
initially sent it the draft for collection, that is, Sellersburg Bank & Trust. Once there, the 
money can be picked up by the seller. Most likely the seller has an account at this bank and 
so the bank will immediately credit its account with the amount of the collected draft. The 
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money is now parked in this account and available for the seller to use as it sees fit. Our 
story, both on the buyer’s and on the seller’s end, has reached its expected and hoped-for 
conclusion. 

 

SOME VARIATIONS 

What was outlined above was, of course, just one version of the story. Parties with slightly 
different needs can and often do arrange for variations to meet those needs. So, for example, 
it has to be appreciated that in the story as originally told, the seller sends off the goods and 
the documentary draft and then has to wait some time until it gets its payment. The 
documents must move forward in the bank collection chain, the buyer is given at least a 
few days to pay, and then the payment must move back along the chain before the seller’s 
bank makes the funds available for the seller to draw upon. You may have experienced a 
similar problem in dealing with your own bank account. You deposit a check in that 
account but it will be several days, sometimes quite a few, before the amount of this check 
is available to you. Often this is of no great concern, but at other times it may be a real 
inconvenience. You can appreciate why the seller may find this aspect of the story as 
originally told difficult to live with. 

One way that the seller can get the use of this money (or at least a good percentage 
of it) more quickly is if it arranges with its bank to discount the draft at the time it is handed 
over to that bank for collection. In effect, seller’s bank buys the draft from the seller, paying 
slightly less than the face amount to take into account the interest that it is losing by giving 
up the money right away, in effect financing the transaction during the period of collection, 
and also to reflect the small risk that there will be some difficulty making collection on the 
draft. The seller immediately gets to take advantage of the value of the goods it has shipped. 
The seller’s bank gets repaid by retaining for itself the proceeds of the draft collection 
process. What should happen if the draft is not paid for some reason? The seller’s bank 
will be disappointed but not without remedy. Under the Code, the bank has retained a 
security interest in the goods themselves and could always get its money that way. In 
addition, the seller as drawer of the draft could in some circumstances be held liable 
because of the dishonor. The seller’s bank in buying the draft at a discount does take on 
some extra risk by becoming a party in its own right, but this risk is typically small and 
something that the bank can handle. Practically, if the buyer fails to take the goods, it will 
be in the mutual interests of the seller and its bank to find someone who does want them 
and complete a sale to that party as soon as possible. 

Another variation occurs because the parties anticipate that the buyer may not be 
able to pay the draft outright when it is presented. The buyer may be expecting to pay for 
the goods with the proceeds of its own resale to others down the line. It will need some 
time to pay, some credit, so that it has sufficient time to resell or otherwise come up with 
the cash. The seller and buyer may in this case contract not for payment against documents 
as we have been considering but rather for what we could call acceptance against 
documents. The draft, which is prepared by the seller and accompanies the documents, is 
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not a sight draft as we saw above but rather a time draft. It calls not for payment “on sight” 
but for payment some number of days (typically 30, 60, or 90) “after sight.” The draft and 
its accompanying documents are forwarded for collection just as we saw before. The 
presenting bank, however, does not present the draft for payment but rather makes a 
presentation for acceptance. Acceptance of an Article 3 negotiable draft occurs when the 
drawee, here the buyer, signs the draft and by so doing agrees to pay the draft according to 
its terms when it is later presented for payment. See §§ 3-409(a) and 3-413. The signed, 
accepted draft is kept in the possession of the presenting bank. The documents are then, at 
the time of acceptance, released to the buyer. See again § 4-503. The buyer has the right 
and all the means to get the goods. 

What happens to the accepted draft? That depends. It may work its way back the 
collection chain and into the hands of the seller. When the time comes around for payment, 
the seller can itself present the draft to the buyer, now making a presentation for payment, 
and expect to get the money. It can again make use of the bank collection mechanism to 
make a presentment in a city far from its own base of operations. If the seller does in fact 
take back the draft and wait for payment, it is of course extending credit to the buyer for 
this period of time. Fortunately for the seller, awaiting payment on an accepted negotiable 
draft is not the same thing as waiting for payment on a mere contract promise. If the buyer 
does not pay up when it is supposed to, the seller will have a decidedly easier time 
proceeding on the draft than if it had simply extended credit under the contract by agreeing 
to send the documents directly to the buyer and take payment by check at some later date. 

In actuality, the seller may not itself wait around to collect on the accepted time 
draft. Such an item, a time draft on a buyer that has been accepted by the buyer, is referred 
to as a trade acceptable or a merchant’s acceptance. Trade acceptances are themselves 
marketable and the seller may, as soon as it gets its hands on the accepted draft, discount 
this item to some other party. We now have a situation in which the seller gets its money 
fairly quickly and yet the buyer has some time to make payment. The party which takes up 
the trade acceptance is now in the position of extending credit to the buyer, and will itself 
get some benefit (by paying a discount for the draft) for the pleasure of so doing. 

While trade acceptances may have a market, there can still be some resistance to 
purchasing them. After all, the buyer may not be able to pay up when the draft becomes 
due. One further variation is for the buyer to arrange for the draft to be presented to, 
accepted, and paid by a bank of some repute. If buyer’s bank is willing to extend to the 
buyer what is referred to as acceptance credit, then the seller will make the draft out to this 
bank, not to the buyer as drawee. The draft is again forwarded to this bank along with the 
documents. The buyer’s bank now accepts the time draft in its own name and returns it to 
the seller’s bank for delivery to the seller. A time draft that is drawn on a bank and which 
is accepted by that bank is known as a banker’s acceptance. Since banks are even more 
likely than even the most reputable and seemingly creditworthy of buyers to pay up on 
their obligations as they become due, the banker’s acceptance is a particularly formidable 
and valuable piece of paper. The seller (or the seller’s bank if it has already released funds 
upon the deposit of the documentary draft) will have no trouble turning the banker’s 
acceptance into cold hard cash through a ready market for such items. 
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AS PROBLEMS ARISE 

The storyline given above assumed that every part of the transaction from beginning to end 
went like clockwork. In the vast majority of cases, we have to believe, this will in fact be 
just what happens. Given the multitude of such transactions which take place every day, 
however, problems are bound to crop up from time to time. When they do, the law—that 
is, our old ally the U.C.C.—is there to straighten things out and to sort out who owes what 
to whom, as you’ll see when you work through the questions that follow. I’m not 
suggesting that this set of questions takes care of every conceivable dustup that could arise, 
but there should be more than enough here to get you thinking and to make you appreciate 
(more than you may have ever thought possible back when you first took up this book) that 
the Code is there by your side, your friend through strife and through storm. 

Examples 

All the questions in the chapter involve a single transaction. Spruce Legal Publishers, 
a publisher of law books operating out of Seattle, contracts to sell two thousand copies 
of a certain book (I’ll let you guess which) to Byers, a textbook distributor in Buffalo. 
The contract specifies that delivery is to be made to Byers via the Transamerica 
Railroad and calls for payment to be made “sight draft against bill of lading.” 
Consider the following problems that could come up: 

1. Selma Spruce, the president of the publishing company, decides to take personal 
responsibility for carrying out this transaction. She picks up 40 cartons from the company’s 
warehouse, each of which is supposed to contain 50 copies of the book, and delivers them 
to the Seattle railroad yard. There she hands them over to an agent of the Transamerica 
Railroad, receiving in return a negotiable bill of lading made out to the order of Byers. She 
takes the bill back to her office, where she finds an email that has just been received from 
Byers. He is repudiating the deal. Selma figures she will have her attorneys look into what 
action she can bring against Byers soon enough, but for the moment she is more interested 
in what to do about the books. There’s a hot market for this particular book, and she’s sure 
she can find another buyer for them. Can she simply go back to the railroad and get the 
books returned if they have not yet left Seattle? Should she just look for another buyer in 
the Buffalo area and when she finds one notify Transamerica to have the cartons delivered 
to that individual instead of to Byers? See § 2-705 and § 7-303. Do you see why it might 
have made more sense for Selma to have the bill made out to the order of her company, 
which would then actually be the holder of the bill up to the very minute when she delivers 
it over to her bank along with the draft for collection? 

2. Let’s start again. Selma does have a bill of lading, describing the goods as “40 cartons 
each said to contain 50 copies of” the book in question made out to the order of Spruce 
Legal Publishers. She takes it back to her office, where there is no message of repudiation 
from Byers. In fact, Byers has sent an email asking whether the goods have been shipped 
yet. Selma sends a reply email to Byers telling him that, yes, the goods have been delivered 
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to the railroad and should be on their way to Buffalo. Has Selma tendered at this point? 
Recall §§ 2-503(3) and 2-504. 

3. Selma makes out a draft directed to Byers as drawee ordering him to pay “to the order 
of Spruce Legal Publishers” the agreed purchase price “on sight.” She delivers this draft 
along with the bill of lading to the bank with which her company does the principal part of 
its banking business, the Seattle Bank of Commerce. She indorses the bill in blank and the 
draft “Pay to Seattle Bank of Commerce.” Along with these two papers, she gives the bank 
a form of instructions that directs it to arrange for the collection of the draft through the 
Buffalo Merchants Bank. (This bank had been suggested by Byers as the one through which 
presentment should be made.) Under a discounting arrangement with Selma, the Seattle 
Bank immediately credits her company’s account with an amount less than, but only 
slightly less than, the face value of the draft. Selma leaves the bank. Has her company 
tendered as of this moment? Assuming the contract price was stated “F.O.B. Seattle,” has 
she done all that is required to pass the risk of loss of the books over to Byers should 
something happen to them in transit? 

4. If the draft and its accompanying bill of lading were to languish around the offices of 
the Seattle Bank of Commerce for, say, a week or so, would that bank be in any trouble 
(other than that it might anger an important client and lose some business)? See § 4-501. 
See also §§ 4-202 and 4-204(a). 

5. Suppose the people at Seattle Bank and Trust do send the documentary draft along to 
the Buffalo Merchants Bank through customary banking channels by the end of the day on 
which Selma delivers it for collection. It reaches the Buffalo bank two days later. An officer 
of this bank puts it in a pile of things to do and doesn’t get around to dealing with it for 
three days. Is this bank now in trouble? To whom is it responsible? 

6. Suppose instead that the Buffalo bank does immediately send Byers by registered mail 
a notification of the arrival of the documentary draft. The post office receipt indicates that 
Byers received this notification on a Monday. It is now Friday and Byers has not come to 
the bank to make payment. Has the draft been dishonored? See § 4-212. In the case of 
dishonor, what is the Buffalo bank supposed to do? See §§ 4-503 and 4-504. When the 
Seattle bank receives notice of the dishonor, what are its responsibilities? See § 4-501. 

7. Selma is informed of the dishonor. What are the various actions that she might take 
under the circumstances? If she does authorize her company’s attorneys to commence a 
lawsuit against Byers, what theory of legal liability will those attorneys have to work with? 
What remedies will be available? See §§ 2-503(5)(b) and 2-703. 

8. Suppose instead that as soon as Byers receives the notification from the Buffalo bank he 
heads right down to the bank’s offices. He gives the bank a personal check for the amount 
called for by the draft, this check having been written on another Buffalo area bank. The 
bank officer handling the transaction gives him the bill of lading. The goods arrive in 
Buffalo the next day, and Byers takes the bill of lading to the railyard, where he is given 
the 40 cartons. The railroad asks for and receives the bill of lading, which it cancels and 
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puts in its files. If the check written by Byers bounces and if Byers can’t ever be found to 
make good on this check, who takes the loss? See § 4-503 again as well as §§ 4-202 and 
4-213(a)(1). 

9. Suppose instead that the Buffalo bank is wise enough not to take a personal check in 
payment of the draft. Byers leaves the bank without the bill of lading. The next day when 
he is notified by the railroad that this shipment has come in, he goes to the railyard. There 
he is able to convince a railroad employee that it is “just a technicality” that keeps him 
from having the bill of lading and that he surely would be getting it the next day. Since 
Byers had a truck and several employees with him all ready to take the goods off of the 
railroad’s hands, this employee lets him take the cartons. Can the railroad be in any trouble 
because of what has happened? Who might sue the railroad and on what theory? Recall § 
7-403. 

10. Assume again that Byers goes to the Buffalo bank to pay on the draft but that this time 
in fact he has a certified check for the necessary amount. He tells the bank officer that he 
would like to inspect the cartons when they arrive before paying the draft. Does he have 
the right to do so? See § 2-513(3)(b). 

11. Byers, refused the right to inspect the goods, gives the bank officer the certified check 
anyway and is given the bill of lading in return. He takes it to the railyard where he 
surrenders it in exchange for the 40 cartons. When he gets back to his warehouse, he opens 
the first of the cartons and quickly finds that many of the books are faulty. In fact, a whole 
series of pages in the middle are blank. Does Byers have the right to reject the shipment or 
is it too late? See § 2-512(2). What rights does he have here? 

12. Suppose when Byers takes the bill to the railyard, a representative of Transamerica 
Railroad tells him that the boxes have as far as she can determine, simply vanished. Can 
Buyers get his money back from the Buffalo bank? Does he have any rights against Spruce? 
Where will he have to look for recompense? Recall § 7-403 and all that we dealt with in 
the last chapter. 

13. Suppose that the railroad is able to make a delivery but that it delivers only 36 cartons 
or that it delivers 40 cartons, a good number of which are in obviously damaged condition. 
Who does Byers go against and on what theory? 

14. Finally, suppose that the railroad is able to and does deliver 40 cartons, all of which 
seem to be in fine condition and each of which had been marked by the publisher as 
containing exactly 50 copies of that certain book. At his warehouse, Byers opens the 
cartons and discovers all of them contain a totally different book than the one he had 
ordered. He tries to contact Selma, but it appears that her publishing company has gone out 
of business, Selma having left Seattle with whatever money she could get her hands on. 
Can Byers sue the railroad for failing to deliver what it was supposed to? If not, what might 
he do differently next time he orders from a publisher in order to avoid ever again being in 
the situation he now finds himself in, that is, having paid a lot of money for some books he 
does not want? 
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Explanations 

1. Selma cannot just go back to the railroad and get the goods back that easily. Section 2-
705 gives her the right to stop delivery, but in the case of repudiation by the buyer this can 
only be done by the “carload, truckload, plane or larger shipments of express or freight.” 
This probably will not cover Selma here. See Comment 1 on why this qualification was 
put into § 2-705. But Selma’s concern isn’t that the books will somehow be delivered to 
Byers without his paying for them. She’s quite able to protect herself against that 
eventuality just by holding on to the bill. What she wants is to be able to redirect the goods 
to some other willing purchaser. Look at § 7-303. Delivery may be diverted to someone 
else, but in the case of shipment under a negotiable bill of lading, only on instructions from 
the holder of the negotiable bill. Since the bill has been made out to the order of Byers, 
Selma is in physical possession of it but is not the holder. If she could get Byers’ signature 
on the bill, then she’d be the holder, but he may not be in the frame of mind to oblige her 
so readily and anyway he’s a long way away. The goods are in a kind of limbo. What Selma 
may have to do is allow the whole collection process to go forward and then, when Byers 
dishonors the draft as we assume he will, pick up from that point. That’s a lot to go through, 
however, when Byers has already repudiated. So you can see that to retain some measure 
of flexibility for as long as possible, sellers like Selma are well-advised to have the 
negotiable bills made out to their order and then sign and negotiate them later. As indeed 
we have Selma doing in the questions that follow. 

2. Tender in such a contract requires the tender of the documents and that occurs only when 
they are offered up (by the presenting bank) through the customary banking channels (§ 2-
503(5)). So she hasn’t tendered yet just by sending the goods on their way. She’s working 
at it though. 

3. Selma still hasn’t tendered. As we said, that moment will come only when the documents 
are tendered in Buffalo. Under an F.O.B. place of shipment contract, however, she has done 
enough to shift the risk of loss from this moment forward onto the buyer. Recall § 2-
509(1)(a) and the seller’s obligations under § 2-504. Subpart (b) of that section says that 
the seller must “obtain and promptly deliver or tender” the documents. It appears that this 
is met if the seller promptly forwards the documents via the channels through which the 
buyer expects to get them. See Comment 5. 

4. Banks that are in the business of making collection for parties such as our seller are 
expected to do what they are instructed to do and to do it with ordinary care. Note in § 4-
201 that the banks involved in the collection process act as agents or sub-agents for the 
owner of the draft. Under § 4-501 the Seattle bank was obligated to “present or [in this 
case] send the draft and accompanying documents for presentment.” The bank was a 
collecting bank under § 4-105(5) and as such had to exercise ordinary care in sending the 
item for presentment (§ 4-202(a)(1)). See also subsection (b). (You’ll learn about the 
bank’s “midnight deadline” when you study Negotiable Instruments.) The Seattle bank was 
also responsible under § 4-204 for sending the item by a reasonably prompt method taking 
into consideration relevant instructions, the nature of the item, and the number of those 
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items on hand, the cost of collection involved, and the method generally used by it or others 
to present those items. 

So we’d have to know something about industry practice here. It seems pretty clear, 
however, that letting this kind of item sit around for a week would be a lack of ordinary 
care. 

5. The Buffalo bank acts as an agent for the seller (or the Seattle Bank where, as here, that 
bank has actually purchased the draft) and is also a collecting bank under Article 4. So it 
too is responsible for exercising ordinary care in making presentment under § 4-202. If the 
Buffalo bank let the draft just sit for this long, it would be in trouble. 

6. The bank made a proper presentment for payment under § 4-212(a). The draft has been 
dishonored by Byers since he did not make payment in response to this presentment within 
three days. That’s § 4-212(b). On dishonor in general, you can look to § 3-502(c). 

Once it knows of the dishonor, the presenting bank in Buffalo must use diligence 
and good faith to ascertain the reason for the dishonor, must notify its transferor [here the 
Seattle bank] of the dishonor and of the results of its efforts to ascertain the reasons 
therefore, and must request instructions. 

It then must follow “any reasonable instructions received.” The bank will have the 
right to receive expenses incurred in following any instructions. Furthermore, if it does 
request instructions about what to do with the goods but does not receive any within a 
reasonable time the Buffalo bank may take action on its own and “store, sell or otherwise 
deal with the goods in any reasonable manner” under § 4-504. Again, it will have the right 
to its reasonable expenses. 

Once the Seattle Bank receives notice of the dishonor it must “seasonably” notify 
Selma of what has happened under § 4-501. Notice it must do so even if, as is true here, it 
had discounted the draft and Selma’s company has already received the cash it’s going to 
get from the sale. The reason for this requirement is given in the comment. 

7. Selma, having been notified of the dishonor, may well be required under its agreement 
with the Seattle bank to take back responsibility for the goods. One way or another either 
that bank or more likely Selma is going to look for another customer for the goods in the 
Buffalo area. If one can be found, then the Buffalo bank, which as you recall is awaiting 
instructions on what to do, can be instructed to deliver over the bearer bill of lading to that 
new individual upon receipt of cash or its equivalent. At least that’s ideally what will 
happen to the goods. 

If Selma has been forced to resell at a lower price, or if her company has other 
damages because of what Byers has done, it will want to proceed against Byers on the 
contract of sale as a breaching buyer. Section 2-503(5)(b) specifically says that she may do 
so. This dishonor on the draft constitutes nonacceptance or rejection of the goods. Selma 
has all of her rights against Byers that arise under § 2-703, on which see all of Chapter 26. 
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8. The presenting bank, Buffalo Merchants, will be responsible for the loss. It was 
authorized to deliver up the bill of lading only upon payment (§ 4-503). If it allows Byers 
to have the bill without getting cash or its equivalent in return, it is going to bear the 
responsibility. A personal check, as we all know, is not the equivalent of cash for these 
purposes. If Byers could ever be found, he could be held liable on the draft he presumably 
signed. Or because of the check he bounced. If he could be found with the goods, he could 
eventually be made to give them back. See § 2-507(2) and Comment 2 to that section. The 
whole point, of course, is that Selma contracted to sell on “sight draft against bill of lading” 
because that was supposed to eliminate her worry about ever having to pursue Byers in any 
of these ways. Buffalo Merchants’ mistake, a lack of ordinary care under § 4-202, makes 
it liable for the damages that flow from that mistake. 

9. Here the Buffalo bank has done nothing wrong, but the railroad’s agent at the Buffalo 
railyard has made a mistake for which the railroad will be responsible. The Buffalo bank, 
which has the bill in hand, might on instruction either continue to hold it, negotiate it to 
another, or send it back to the Seattle bank which might in turn send it to Selma. Eventually 
someone who qualifies as a “holder” under the § 1-201(b)(21)(B) definition would bring 
an action against the railroad for misdelivery, relying on § 7-403(1), as we talked about in 
the last chapter. 

10. Byers has no right to inspect the goods under § 2-513(3)(b). See Comment 5. Of course 
he has the right to inspect the documents to be sure they are what he is entitled to under the 
contract before he pays on the draft, but that is a different matter. 

11. Byers has paid for and received the bill of lading. He’s used the bill of lading to take 
possession of the goods. Under § 2-512(2) his payment did not constitute an acceptance of 
the goods and did not in any way impair his right to reject them. He still has a reasonable 
time under § 2-602 to reject the goods by a seasonable notification to Selma. As to his 
possible remedies, see § 2-711 and all of Chapter 27 as it pertains to rejected goods in the 
buyer’s possession. 

12. Byers has no right to get any money back from the Buffalo bank. That bank has made 
only a very limited warranty to him under § 7-508 and nothing here indicates it did anything 
to breach that warranty. Nor has Byers any rights against Selma. Her company as seller did 
all that it was supposed to as far as we can tell. It delivered the goods to the carrier and got 
and forwarded a proper bill of lading. Again the key is the duty of the carrier under § 7-
403. Byers as the holder of the bill can hold the railroad responsible for not delivering as it 
is charged to do. 

13. Once again Byers goes against the railroad either for misdelivery of four of the cartons 
or for damage to some of them. Either way the railroad will most likely be liable as we saw 
in the last chapter. There’s a slight chance that the railroad could show the damage was 
nothing that could be traced to its lack of due care—maybe the railroad car was swamped 
by a precedent-setting flood—but even then the carrier would probably still be liable. In 
all likelihood either the railroad agreed to be liable up to some figure closely approximating 
the worth of the goods or the buyer and seller arranged in their contract for insurance to 
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cover such loss. As we said in answer to Example 3 above, however, as between the seller 
and buyer, the risk of loss would fall on the buyer here. Byers would have to pursue the 
railroad or the insurance carrier to get compensation. 

You see here why it is important that the railroad’s agent in Seattle act carefully in 
handling the transaction on the railroad’s behalf. He or she was responsible for issuing a 
bill of lading that described the goods as “40 cartons each said to contain” such and such a 
book. If there weren’t 40 cartons to begin with, the agent should have been aware of it and 
should have refused to issue the bill with that language. If the cartons had marks of damage 
on them when they were delivered to the railyard in Seattle, the agent should have made 
sure that the bill prominently noted their condition. As it is, it’s going to be very hard for 
the railroad to argue that it got the goods in any shape other than what the bill indicates. 
And in any event this is nothing that Byers as a holder of the bill would have to worry 
about. He has a right to get what the bill calls for. 

14. The railroad has no potential liability here. What was delivered was just what the bill 
described, “40 cartons each said to contain” that particular most remarkable book. Byers 
has all kinds of rights against Selma, of course, but who knows what that will ever get him. 

What might he do in the future to avoid repetition of such a catastrophe? Well, as 
you can imagine, one lesson is that he should try to restrict his dealings to established 
publishers of only the highest reputation, not fly-by-nights like Spruce Legal Publishers. 
Beyond that, he could of course have insisted, if Selma would only deal in terms of a “sight 
draft against documents,” that the bill of lading under which the shipment was to travel 
specify something like “inspection by buyer allowed,” which would have given him a right 
to inspect the goods before making payment. Or he could have bargained for the right to 
be presented with a bill of lading that actually described the goods in more detail, say 
“2,000 copies of a book known as Sales & Leases: Examples and Explanations.” But would 
it be easy to find a carrier willing to issue a bill in this form? Maybe if you paid the railroad 
enough it would do about anything, but practically that business won’t issue such a bill 
unless it has had a chance to open up every carton, count all the books, and so on. The 
railroad isn’t going to want to do this. 

One way around this dilemma is for Byers to insist that the documents 
accompanying the draft include an inspection certificate issued by some independent 
trustworthy third party (an arm of the American Booksellers Association perhaps?). This 
inspection certificate would indicate that a representative of this agency had inspected the 
cargo during the packing and that the cartons do contain what they say they contain. If the 
contract called for such an inspection and such an inspection certificate, then Byers would 
not be under an obligation to pay on the draft and take up the bill of lading unless the draft 
were accompanied as well by such a certificate. And he would have the right to inspect the 
certificate before paying on the draft. I doubt such an inspection procedure has ever been 
used in a transaction like we have here for the sale of books, no matter how precious they 
might be. This technique of third party inspection is, however, used in a variety of 
situations, for instance, the sale of large amounts of commodities sold in bulk. 
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One final point: Should either Selma or Byers intend to bring an action against the 
other on the contract of sale, she or he should be sure to observe the provisions of § 2-725, 
the Statute of Limitations in Contracts for Sale. This provision is applicable to all Article 
2 transactions, of course, and not just documentary transactions. It seems to me that § 2-
725, being the very last section in Article 2, is as good a place as any to end a book about 
Article 2. And with that I take my leave. 


